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Investigative Detention An Intermediate Response (Part I) 
" there is a legitimate law enforcement function in the investigation of criminal activity where an officer may detain an individual short of making an arrest." 
In the landmark 1968 decIsIon 01 In tile 1972 case of Adams v. By 1 Terry v. Ohio. the US. Supreme Williams,5 the Court explained its ra JOHN C. HALL Court noted that a law enforcement of tIonale in allowing the limited seizure Special Agent ficer "may In appropriate circum of a person for investigative purposes. stances and in an appropriate manner in the absence of probable cause to FBI Academy approach a person for the purposes of m3ke em arrest: Legal Counsel DiviSion investigating possIble criminal behav "The Fourth Amendment does not Federal B)Jreau of Investigation ior even though there is no probable require a policeman who lacks the Quantico. VA cause to make an arrest,"2 The Court precise level of information noted that "whenever a police officer necessary for probable cause to Law enforcement officers of other than accosts an individual and restrains hIS arrest to simply shrug his shoulders Federal Jurisdiction who are interested freedom to walk away. he has 'seized' and allow a crime to occur or a in any legal issue discussed in this ar that person"3 within the meaning of the criminal to escape. On the contrary, tICle should consult their legal adviser. fourth amendment to the U.S. Terrv recognizes that it may be the Some police procedures ruled permis Constitution. essence of good police work to sible under Federal constil'Ilional law Rejecting the notion that every sei adopt an intermediate response. A are of questionable legality under zure of a person is an arrest requiring brief stop of a suspIcious individual. Slate law or are not permitted at all. probably cause, the Court recognized in order to determine his identity or that there is a legitimate law enforce to maintain the status quo ment function in the investigation of momentarily while obtaining more criminal acllvlty where an officer may information. may be most detain an individual short of making an reasonable in light of the facts arrest. Moreover. the Court noted that known to the officer at the time.',G as a practical matter. this police func (emphasis added) tion cannot be governed by either the This article examines factors warrant or probable cause standards which justify this intermediate of the fourth amendment. but must be response-the investigative stop-and measured against that amendment's reviews the relevant cases which pro general proscription against unreason vide some guidance as to its permissi able searches and seizures.4 ble scope. II should be emphasized at the outset that not every encounter be tween the police and citizefls is a sei zure. Determining precisely wnen po lice action restrains a person's " freedom to walk away depends on \lle 
Novembp{ 198', 25 ''fWIJf''!lWW;MM no ,p a 
" if the show of authority is such that it would cause a reasonable person to believe that he is not free to leave, then a 5eizure has occurred." facts and circumstances of each case. concept of "reasonablEl suspicion" has and the Supreme Court has indicated been established as ':he standard of that there is no "litmus paper" test 7 justification for an invElstigative deten In a recent airport stop case. the initial contact and before the The Court apJ,iarently assumed which can make the task easier. The tion. It is an objective standard. subject United States v. Rodriguez,13 police consent to search was given. the Court that Williams was seized the moment issue turns on neither the subjective to later scrutiny by a neutral officers experienced in narcotics inves held that "any such seizure was the officer ordered him to exit the car. intentions of the pot ice nor the subjec magistrate-less tllan the standard of tigations observed three men at the justified by 'articulate suspicion.,,'15 In evaluating the officer's ju"tification tive view of tile person encountered. probable cause necessary to justify an Miami airport acting in an "unusual The Court summarized the salient in seiz:'1g Williams. the Court rejected The st2.ndard is an objective one. arrest. but more than a mere hunch. manner" as they left the ticket counter. facts as follows: (1) The suspect's fur the defense argument that a stop and based on wllat a "reasonable person" Much like probable cause. it may be The two plainclothes officers followed tive movements, (2) the overheard frisk can be based only on an officer's would believe in a given case. In other based upon the firsthand knowledge of the tilree men to the airport concourse. statements to "get out of here." (3) personal observations. Rather. the in words. if the show of authority is such an officer or upon secondhand infor When one of the men turned and saw Rodriguez' strange movements in hiS formation from the known IIlformant Special Agp.nt Hall that it would cause a reasonable per mation derived from other sources. the detectives behind them on the es attempt to evade the officers. (4) the "carned enough indiGla of reliability to son to believe that he is not free to Also. like probable cause. it may be calator. he quickly spoke to O'1e of the contradictory statements regarding justify the officer's forcible stop of s leave. then a seizure has occurred. /TIore helpful to describe It than to sim others in a low voice. The second man their idenlities. and (5) the traming and Williams." III Recognizing that inform Once a stop has occurred. the Su ply define it. Several Supreme Court turned. looked at the detectives. and experience of the officers. ant tips vary greatly in their reliability. preme Court has identified two impor cases. beginning with Terry. provide quickly turned his head back. As the As the Court noted ill Terry, a the Court. nonetheless. declined to tant questions to be addressed: (1) useful illustrations. three stepped from the escalator. the series of aclions observed by an offi preclude their use by police. The Court Whether the stop was justifi8d at its in officers overheard one of them say. cer may be innocent in themselves, suggested that some. completely ception. and (2) whether the intrusion Firsthand Knowledge "Let's g8t out of here." and (/len again but when taken together can justify fur lackmg any indiCia of reliability. "would was reasonably related in scope to lhe As the facts of T9rry v. OhIO are in a lower voice. "Get out of here." One ther investlg8tlon .lb either warrant no police response or circumstances which justified the inter well known to most law enlorcement of the officers subsequenlly testified Both Te((y and Rodriguez require further investigation before a ference in the first place. officers by now. a brief summary that as the dr rendan!. Rodriguez. tried illustrate that personal obser\ations of forcible stop of a suspect would be au should suffice to illustrate the use of to leave. "hi;. legs were pumping up a law enforcement officer must be in thorized. But in some situations-for LEGAL JUST!FICATION: firsthand knowledge, gained through and down very fast and not covering terpreted in light of the officer's overall example. when the victim of a street REASONABLE SUSPICION an officer's observations. In Terry. an mucll ground. but his legs were as if training and experience. The miSSion crime seeks immediate pOlice aid and Even though an investigative de experienced officer, familiar with the the person were running in place."1hearsay rule should not ous intrusion ... and IS not to be taken minutes alternately walk by a store the officers and to mOV8 about 15 fee! sessment of reasonable suspicion. thwart an appropriate police lightly,'·g The Supreme Court has window. peer inside. and return to the to wllere the other two suspects were response." 18 adopted a balancing test in which the corner. When they 'Nere joined by a now standing. The suspects gave con Secondhand Information (Hearsay) In Adams. the secondhand infor governmental interests in making the third individual. the officer intervened, flicting information regarding their Iden Just as probable cause to arrest mation came from a reliable informant intrusion are weighed against the pri made some inquiries. and finally ar tities. A consent search of the rlefend or search may be based on second whose identity was known to the offi vacy interests of the individual. The rested the individuals when a patdown ant's IlJggage revealed three bags of hand information. so may reasonable cer. Lower Feder3.1 court cases have burden rests with the law enforcement of their clothing disclosed weapons on cocaine. and the three men were ar suspicion to conduct an investigative also found reasonable suspicion to ex officer to justify the intrusion by point two of them (including Terry). rested. A FlOrida court suppressed the stop. For example. in Adams v. ist when the intitial information was 
 ing to "specific and articulable facts In assessing the officer's actions. evidence. in part. on the ground that Williams, j' a police officer on patrol In provided by an anonymous tip and which. taken together with rational in the Supreme Court stated that they there was no reasonable basis for the a high-crime area received a tip from a then corroborated by an officer's first ferences from those facts. reasonably were part of a "Iegitimate investigC'.tive initial stop of the suspects. person known to the officer tllat hand observations. For example. in warrant tbat intrusic.n."l0 Thus. tile function,,11 and concluded thaI it would The Supreme Court reversed. The Williams was carrying narcotics and United States v. Aldridge/ll a police have been "poor police work indeed fOf Court declared that the ir.itial contact had a gun. The officer approached ofiicer responded to a radio call at ap an officer of 30 years' experience in between the officers and the suspect Williams' parked au!0:110bile and or proximately 3:00 a.m. that suspicious the detection of tllievery from stores In Rodriguez was nothlllg more than a dered him to step out. When 11e re persons were m the ViClfrity of a con this same neighborhood to have failed consensual encounter with no fourth sponded by rollmg down his wmdow. struction site tampering with vehicles. 1 to investigate this behaVior further." .' amendment Implications. Furthermore. Ihe officer reached into the car and re The officer's observations aroused Ilis assumlllg (WltllOut deCiding) that a moved a loaded revolver from his suspicions. and those suspiCions were "s81;wre" did develop sometime after waistband. Williams was then arrested. objectively reasonable. and lhe subsequent search of his car uncovered additional weapons. as well 26 FBI Law Enfor.:emenl Bullettn as substantial quantities of heroin. 
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" , the totality of the circumstances-the whole picture-must be taken into account' when assessing the information necessary to authorize police to conduct an investigative stop." 
The Information originated from ..m make an arrest or conduct a search at Because the discovery of the anonymous source who gave a de the request of another officer or weapons attributed to Hensley hinged tailed description of a suspect vehicle, agency. without haVing full knowledge upon the plain view discovery of the of all of the facts which prompted the gun protruding from beneath the car including the fact that it had a broken lIyer. possessed a reasonable tail light. While headll1g toward the lo request. The information possessed by seal. the defense challenged the initial and enables pOlice in one sUSpicion-based on speci fic and observed. the activity probably cation of the construction site, the offi the requesting officer or agency would stop of the car. A Federal appellate jurisdiction to act promptly In articulable facts-that Hensley was in Occurred during or near weekends cer observed a vehicle with a broken be imputed to the second officer who court reversed the conviction, based 111 reliance on information from volved in anarmed robbery. Noting When the weather was clear: acted upon it and would be considered another jurisdiction ... ~;j tall light going in the opposite direction part on the contention that the that 1I1e facts Included information from which matched the description. The of on the issue of probable causeY~' Kentucky officers lacked speCIfic infor (3) Because the footprints turned an informant that Hensley had driven "The Whole Picture" east at the highway, the vehicle ficer stopped the car and arrested the In Whiteley v. Warden/''' the Court mation which led the Ohio department the getaway car. the Court reasoned In asseSSing whether reasonable which picked them up probably occupants after discovering a weapon considered the arrest of uurglary sus to issue the flyer, and therefore. lacked that "~he wealth of detail concerning suspicion eXists to justify an investiga came from the east: 111 plain view inside the vehicle. pects based on a police radio bulletin a reasonable suspicion suffiCient to the robbery revealed by the II1former tive stop. the courts should c('nslder (4) Because it was unlikely that the One of the issues the defendant that a warrant had been Issued. Al justify the stop. coupled With. her admission of tangen~ the totality of Circumstances. Isolated groups would be waiking away from raised on the appeal of his conviction though the warrant was held II1valid for The Supreme Court reversed. tlal participation in the robbery. estab- facts which suggest only innocent be theJr ullimate destination, the was the legality of the stop which led lack of probable cause. the Court sug Noting the importance of police being 1.lslled that the informer was sufficiently haVior may create an entirely different vehicle probably returned to the to the discovery of the weapon. The gested that if the sheriff who issued able to act promptly in reliance on in lellable and credible" to justify an in IIllpresSlon when combined with other east after a group was picked up; defendant contended that the officer the radio bulletin had possessed prob formatton from another jurisdiction. the vesligatory stop of Hensley.2~· also seemlllgly Innocent facts. United (5) Considering the distances observed nothing suspicious prior to able cause for arrest, then the arrest Court held: The flyer twice stated that Hensley the stop and was acting solely on the ing officers could have properly ar ..... if a flyer or bulletll1 has been States v, Cortez;lll prOVides a good involved and the normal speed of was ~anted for II1vesligation of an ag example. information from the anonymous tip rested the suspects, even though they issued on the basis of articulable gravated robbery: it described Hensley Such groups traveling on foot. the On several occasIOns. border ster. The Federal appellate court re were unaware of the specific facts that facts supporting a reasonable as well as the date and localion of 1I1e tnp would probably take from 8 to patrol officers in Arizona discovered viewing the case concluded that based established the probable cause, The suspicion that the wanted person robbery: and it warned other depart 12 hours, and the groups would several sets of footprints in a sparsely on the totality of circumstances, the question is whether those issuing the has committed an offense. then ments to consider Hensley armed and arrive at the highway between 2:00 populated area near the Mexican bor stop was justified. Even though thS! of bulletin possess the probable cause, reliance on that flyer or bulletin dangerous. The Court concluded: a.m. and 6:00 a.m.: and der known to the officers as an area ficer did not actually observe any sus not whether those relying on the bulle justifies a stop ...."2f' "An objective reading of the entire (6) Because of the number of heavily trafficked by aliens illegally en picious behavior. the court held that an tin are aware of the specific facts The Court made clear that tillS rule flyer would lead an experienced footprints observed each time. the tenng the country. From the number investigative stop will by upheld "if the which led their colleagues to seek their would not validate an otherwise uncon officer to conclude that Thomas pickup vehicle would have to be and location of the prints, the officers officer observes facts corroborating assistance. stitutional stop: Hensley was a' least wanted for large enough to accommodate deduced that groups of from 8 to 20 even the innocent details of tips from Similarly. in United States v. "If the flyer has been issued in the questioning and investigation , .. Sizeable groups. persons had walked north from the informers .... This is true even when Hensley,24 police officers m Kentucky, absence of a reasonable suspicion. this objective reading would justify a Armed With the above facts and 21 MeXican border to an east-west high the informant is anonymous:' In this acting on a "wanted flyer" issued by a then a stop in the objective reliance brief stop to check Hensley's deductions. the officers set up a sur way. turned eastward. and continued case, what the officer did observe co police department in Ohio. stopped upon it violates the Fourth Identification. pose questions. and veillance of the highway on a clear along the highway to mllespost 122 incided in detail wich the description Hensley's car while attempting to de Amendment. In such a sltuallon. of Inform tile suspect the SL Bernard weekend night at a pOint some 27 where they disappeared. One of the given by the anonymous tipster and termine if a warrant has been issued course. the orticers making the stop Police wished to question him,"28 miles east of milepost 122, Estimating recurring shoeprints bore a distinctive was sufficient to justify the stop of the for his arrest. The flyer stated that may have a good-faith defense to Hensley is an important case for that it would take about an hour and a V-shap"ld or chevron deSign. The offi vehicle. Hensley was wanted for investigation any civil suit ... (cites omitted). It law enforcement in that it recognizes half to make the round triP from their cers surmised that a person-nick of an aggravated robbery and included is the objective reading of the flyer the Interdependence of law enforce vantage point to milepost 122. the offi Collective Knowledge named "Chevron" by the officers-was some details of the Crime, but gave no or bulletin that determines wh!?ther ment agencies and the need for rapid cers watched for suitable vehicles trav gUldll1g atiens illegally into the United Recently, the Supreme Court ap reasons for suspecting Hensley. When other police orticers can defensibly communication and cooperation. That eling west and returning within that States from Mexico to a point near plied the principles of the "collective the car WaS stopped, one officer recog act in reliance on It.
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"The law does ... recognize facts and the logical inferences which can be drawn from those facts by a trained law enforcement officer." Once a valid stop has occurred, "'401 U b 5bO ,1971) (4) The Windows of the camper 183 L t(12d bU'" 1l9H:-d were conducting an immigration check, Applying the principle to the facts, the truck was riding low in the rear and ap were covered with a quilted malerial lile degree of the intrusion must be tai ° IrJ al b14 and asked if they were carrying any Court concluded: peared to be heavily laden. In addition, lored to the reasons for its inception. If '1(1 rather than curtains: and ht .1t bl~, passengers in the cF.lmper. (The offi "We see here the kind of police the rear and side windows of the the intrusion exceeds the permissible 0','(1 dt f1b '/[1 .it {J 1.~ cers observed that the passenger in work often suggested by Judges camper were covered with a quilted (5) BOUl vehicles took evasive scope for an investigative stop with re '4.1'.llJ S ,~11 11~~8('1 the truck was wearing shoes with a and scholars as examples of appro material. After following the two vph! actio;, and started speeding when spect to duration or degree of control ''-19+, F 2(1 ~,U:) 'if 'JLit: I',fft • C,! ~:','1, SU;lrt~ rwh :1l1 .if 4' ° 'distinctive "chevron" design on the priate and reasonable means of law cles for about 20 miles, the agent de they saw the marked patrol car. exercised by the officers, it will be 'hfdt.~~~ soles.) Cortez, the driver, told them he enforcemen!. Here, fact on lact and Cided to make an investigalive stop measured against the higher standard ,l'lY . hI til 4 ~~.j had just picked up some hitchhikers clue on clue afforded a basis for tile and called for assistance from the The Court explained that while necessary to justify an arrest. Furtller "1(1 dedUctions and inferences that more, If the police frisk the detainee for , 1£1 highway patrol. When a marked perhaps none of lhe facts standing "'1::l4 l [..1':-1 til.E' 11QH"1 camper where the officers discovered brought the officers to focus on patrol car caught up to the procession. alone would give rise to a reasonable weapons. they must be prepared to lilt ,it b 1,~ o • i,~ .it h~J l'pft -\ 'chevron.' "~lG six illegal aliens. the two suspect vehicles appeared to suspiCIOn, "taken together as ap Justify tlleir action both with respect to ·1' S"j"'~ "',)h" dl ,)1 The two men were arrested and The ability or Willingness of the take evasive action by turnmg off the praised by an expenenced lawen· Its Inltl8lion and its scope. charged with transporting illegal aliens. courts to look at the whole picture In highway onto a campground and then forcement officer, they proVided clear Parts II and III of this article will A Federal appellate court reversed assessing the Justification for an inves continuing at a high rate of speed back Justlficalion to stop the vehicles and conSider these issues. their convictions on the grounds that tigative stop depends largely upon lIle onto the highway. Both vehicles were pursue a limited Investigation." ·1
 cer's suspicions reasonably sllncts" or "sixth sense" or "hunch." It distribute. stop. That Information may be ob 'I,! ,II.:.' 1 warranted .... "3 does, however, recognize facts and The defendants appealed their tained through firsthand observations '1\1.tt 1t; 'I,t dl ~~o The Supreme Court reversed the the logical inferences which can bE: convictions on several fourth amend or through secondhand (hearsay) ·1(1,~ US l.U (1 q·: ..~1 appellate court. stating that "the totality drawn from those facts by a trained ment Issues, Including the original ba .it 14'~ 1·H, sources. In addition, law enforcement ~ij'·id.J v Rl")~l' ~t;(l lJ ~ .~~i1 \ 19831 of the .rcumstances-the whole law enforcement officer. The Supreme sis for tile stop. The Federal appellate officers may rely and act upon re 3('t' f~ q iNS," Ot',1lJd.i{l An l ld .2l1 ~4,~ {1~H41 picture-must be taken into account of marijuana: suspicions must be objectively reason meaningless to the untrainGd, can agent of the Drug Enforcement Admin able, based on facts capable of with ba combined with permissible de istration (DEA) observed a pickup (3) The pickup truck appeared to be standing lile scrutiny of a neutral, de ductions from sucl, facts to form a truck with camper shell traveling in tan heavily loaded: tached magistrale, and supporting a legitimate basis for suspicion of a dem with a car in an area near the reasonable belief that the person to be particular person and for action on coast in North Carolina which was un stopped 11as been, is, or is about to be that suspicion.,,35 (emphasis added) der surveillance for suspected drug engaged in Criminal activity. trafficking. The agent notrced that the Novpmtlt>( 19B5 31 
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